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 1.  TIME:  9:00   CASE#: MSC15-00906 
CASE NAME: SAFETY ENVIRONMENTAL CONTROL  VS. JORDAN BRADSHAW   
HEARING ON APPLICATION TO APPEAR PRO HAC VICE 
* TENTATIVE RULING: * 
 
The application is granted.  The application complies with CRC 9.40 and there is no opposition. 
 

  

 2.  TIME:  9:00   CASE#: MSC16-00856 
CASE NAME: MARIN COMMUNITY COLLEGE  VS.  MARCY WONG 
HEARING ON MOTION TO QUASH SUBPOENA & FOR PROTECTIVE ORDER 
FILED BY MARIN COMMUNITY COLLEGE DISTRICT 
* TENTATIVE RULING: * 
 

Plaintiff Marin Community College District (“the District”) moves to quash a subpoena 

issued by defendant Marcy Wong & Donn Logan Architects (“MWDL”) compelling the deposition 

of Roy Stutzman, for a protective order, and for sanctions in the amount of $4,185. 

 The grounds for this motion are that Mr. Stutzman is an expert consultant for the District, 

and that unless he is subsequently identified as a testifying expert witness (which has not yet 

occurred), his testimony is protected either by the attorney work-product doctrine, the attorney-

client privilege, or both.  The District has provided a heavily redacted version of a retainer 

agreement, which is dated October 3, 2011, but states that it is “effective July 26, 2011.”  A 

declaration of counsel attests that Mr. Stutzman was retained in July of 2011, based on a draft 

agreement forwarded at that time, and a declaration of Mr. Stutzman states to the same effect.   

 In opposition, MWDL raises two primary points.  First, it questions whether the existing 

documentation actually demonstrates that Stutzman was retained in July 2011.  Second, it 

asserts that in August of 2011, Stutzman called Donn Logan, one of the partners of MWDL, 

and told him that he was “a friend of MCCD’s president, David Wain Coons, and that he was 

contacting me to discuss the management, progress, and status of the Fine Arts project as a 

favor to Mr. Coons.”  (Logan Dec., Par. 3.)  He did not disclose that he was an expert who had 

been hired by counsel.  (Id., Par. 6.)  Based on this initial phone call, MWDL had discussions 

with Stutzman and provided him with documentation.  If Mr. Logan had known that Stutzman 

had been hired by counsel, he would not have shared information with him, or at least would 

have sought advice of counsel before doing so.  (In reply, the District filed a declaration of 

Mr. Stutzman, in which he did not dispute MWDL’s version of the initial conversation.  If he 

disputed it, presumably his declaration would have so stated.)  Accordingly, MWDL seeks to 

depose Mr. Stutzman, and obtain documents, concerning all of Mr. Stutzman’s work up until 

October of 2011. 

 Based on the documentation, including the declaration of Mr. Stutzman and counsel, the 

Court finds that Mr. Stutzman was working as a litigation consultant for the District beginning in 

July of 2011, and at the time of the initial telephone conversation with Mr. Logan.  Accordingly, 
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his work is attorney work-product, and is protected.  Of course, if Mr. Stutzman is identified as a 

testifying expert, his work will be subject to disclosure. 

 The circumstances of the initial telephone conversation, however, raise some issues that 

may have to be addressed by the Court and the parties at a later date, because they create the 

possibility that the District obtained some information that it otherwise would not have obtained.  

If the information obtained was simply documents that would be obtained in discovery and 

verbal information that would be obtained in deposition, there would be no prejudice.  MWDL 

presumably knows what information was provided, and whether it was any different from what 

would have been obtained in any event, and how it prejudiced them.  On the other hand, if 

MWDL was freely sharing information with someone merely because he claimed he was a friend 

of the president of the District, it may be deemed to have failed to protect any otherwise 

protectable information that it gave out.  It can raise those issues at the appropriate time. 

In its reply, the District objects that MWDL’s opposing brief was filed two days late.  

In that brief, counsel for MWDL explained that she had been ill, and would agree to a 

continuance of the motion (and therefore the due date of the reply) if the District so requested.  

The District did not so request, so the late brief will be considered. 

While MWDL’s position will not prevail, it is substantially justified.  Accordingly, the 

motion to quash the subpoena is granted, the motion for a protective order is granted, and the 

request for sanctions is denied. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-01897 
CASE NAME: JANET BEZA  VS.  SETERUS INC. 
HEARING ON MOTION FOR SANCTIONS UNDER CCP 128.7 
FILED BY SETERUS INC. 
* TENTATIVE RULING: * 
 

1. Background. 

Plaintiff filed her complaint on October 5, 2016.  It alleged five causes of action involving 

the servicing of a loan and mortgage on her home.  (She was listed on the deed of trust, but not 

as a borrower on the loan documents. She alleged that after her husband’s death in 2005, she 

continued to make the mortgage payments without a problem, but that in March of 2016, Bank 

of America would not accept her payments.  “Soon thereafter” she received a statement from 

defendant Seterus, Inc. (“Seterus”), and she then learned that loan servicing had been 

transferred to Seterus, and her loan was in default.  She alleged that “prior to this time, [she] 

had not received notice that the servicing of the loan had transferred[.]”  (Complaint, Par. 12.)  

Once she was able to speak with a representative of Seterus, he advised her that her account 

would be set up, and that she would be sent a “welcome package.  (Complaint, Par. 13.)  She 

further alleged that as of “a few weeks later,” she still had not received the welcome package.  

She again contacted Seterus, and tried to bring the loan current or pay it off entirely, but the 

representatives she spoke with would not give her the necessary information.  While she was 
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waiting for notice of a “payoff” or cure amount, Seterus filed a notice of default.  Shortly 

thereafter, she did receive payoff information, but it had a very short time deadline, and she was 

not able to comply within the time provided.   The complaint alleged three causes of action for 

various statutory violations, one for breach of the implied covenant of good faith and fair dealing, 

and one for negligence. 

On November 1, 2016, Seterus’s counsel sent a meet-and-confer letter concerning a 

potential demurrer.  The letter stated in a footnote that in fact notice had been provided, and 

attached a copy of such a letter, which he stated was mailed on March 10, 2016. 

On December 21, 2016, plaintiff filed a First Amended Complaint, with materially similar 

factual allegations, an additional negligence cause of action, and adding Bank of America as a 

defendant.  While Seterus’s motion states that on December 21, 2016 “an associate of 

Mellen…represented that Plaintiff likely would dismiss her causes of action” for two statutory 

violations (citing the McMahon declaration, pars. 3, 4), the McMahon declaration does not 

recount any such statement. 

On January 5, 2017, Seterus’s counsel sent an email to plaintiff’s counsel concerning the 

First Amended Complaint, and stating that he had “previously provided your office with fairly 

conclusive evidence that Seterus did in fact provide Plaintiff with written notice of the change in 

loan services” in compliance with the law.  

On January 20, 2017, Seterus accepted a full payoff of the loan from plaintiff. 

On January 24, 2017, Seterus demurred, and on February 27, 2017, the Court overruled 

the demurrer as to the first five causes of action, and sustained it as to the sixth cause of action, 

with leave to amend. 

 Plaintiff filed a second amended complaint.  Seterus answered. 

On June 8, 2017, Seterus’s counsel gave Plaintiff’s counsel written notice of intent to 

seek sanctions unless the action was dismissed, based on the previous provision of a copy of 

the notice of transfer of servicing.  It includes a declaration from a custodian of records, again 

attaching a copy of the notice, and stating that it is a copy of correspondence “that Seterus, Inc., 

mailed to 4100 Hamlet Drive, Concord, California 94521.”  (Seterus Dec., Par. 6.)  While the 

declaration is sufficient to authenticate the notice, it does not include any proof of service or 

other record, or other indication of the actual mailing to support the conclusion that it was mailed 

(let alone received).  The attached proposed motion in essence argued that the service of the 

notice was proven, and that this fact negated the claims.   

On June 26, 2017, plaintiff’s counsel filed a motion to withdraw as counsel. 

2. Contentions. 

On July 7, 2017, Seterus filed this motion, seeking sanctions on the ground that its 

provision of the change-of-servicer-notice demonstrates that the notice was provided, and that 

this eliminates the basis for all claims in the complaint.   
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 Plaintiff’s counsel responds by stating that, assuming, arguendo, that the notice was 

served, it is not essential to the validity of the complaint, because Seterus still failed to 

cooperate with her and provide the necessary information for her to cure the default, instead 

serving notice of foreclosure.  Further, Plaintiff’s counsel argues that the material in question 

was not proven to have been mailed to her.  They assert that after receipt of the first copy of the 

change-of-servicer notice, they contacted their client, who advised that she was not familiar with 

the document.  They also maintain that in the course of representing other clients, they have 

found that certain correspondence is not sent and received.  Plaintiff’s counsel asserts that the 

first time Seterus provided any evidence that the servicing transfer notice actually was mailed 

was June 8, 2017.   They contacted Plaintiff, but received no response.  They then moved to 

withdraw.  They in turn seek sanctions against Seterus. 

In reply, Seterus argues that Plaintiff’s counsel did not dispute the authenticity of the 

change-of-servicer notice until July 12, 2017, and that they would have provided documentation 

of authenticity sooner, had the issue been raised.  It claims that plaintiff’s counsel should have 

undertaken more effort (including provision of substantive discovery answers) to determine 

whether there was a basis to proceed.  It maintains that the provision of the notice vitiates all 

claims in the complaint.  Finally, it claims that Plaintiff cannot seek sanctions without itself going 

through the advance notice procedure of Code of Civil Procedure section 128.7. 

3. Conclusion. 

Seterus’s motion fails at the threshold because it still has not shown that the action is 

frivolous.  Neither the initial letter nor the custodian of records declaration establishes that the 

letter was sent and received.  Moreover, there is at least a plausible argument that Seterus’s 

actions after Plaintiff contacted them itself violated the statutes in question, regardless of 

whether the notice was provided.  Whether Plaintiff ultimately would prevail on either contention 

is not before the Court, but Seterus has not shown that plaintiff’s counsel violated the 

certification that the claims are warranted by existing law or have evidentiary support.  (C.C.P. 

§ 128.7(b)(2), (3).)  Moreover, after the first copy of the notice was provided, counsel contacted 

the plaintiff, who denied recall of the notice.  After the second copy was provided, counsel 

attempted to contact plaintiff, and when that failed, moved to withdraw.  (Seterus’s objections to 

the Declaration of Jessica Galleta are overruled.  The references in the declaration to 

correspondence issues arising in other cases are not offered to prove the truth of the underlying 

facts, but simply that counsel had a basis in their experience for not assuming that a notice 

contained in a company’s files necessarily was sent and received.)   

Seterus’s contention that Plaintiff’s counsel must themselves follow the notice procedure 

of section 128.7 before seeking sanctions is incorrect.  Section 128.7(c)(1) expressly provides 

that “[i]f warranted, the court may award to the party prevailing on the motion the reasonable 

expenses and attorney’s fees incurred in presenting or opposing the motion.”  (Emphasis 

added.) Plaintiff credibly argues that the wiser course for Seterus, after receiving notice of the 

motion to withdraw, would have been not to file the motion for sanctions.   
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Seterus’s motion for sanctions is denied.  All things considered, Plaintiff’s request for 

sanctions is denied. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-00006 
CASE NAME: BLUESKY WEALTH ADVISORS  VS.  RICHARD GROSS 
HEARING ON MOTION TO TAX COSTS 
FILED BY BLUESKY WEALTH ADVISORS LLC 
* TENTATIVE RULING: * 
 
Plaintiff Bluesky Wealth Advisors, LLC’s (“Bluesky”) motion to tax costs is denied.   

Bluesky objects to the bill of costs submitted by defendant to the extent it includes $555.65 in 

costs associated with in-person service, messenger service, and fax filing of certain documents 

in this matter.  It relies on Code of Civil Procedure section 1033.5(c)(2) and (4), which provide 

that items of cost that are neither expressly allowed under subdivision (a) or disallowed under 

subdivision (b) are only permitted “in the court’s discretion” and must be “reasonably necessary 

to the conduct of the action rather than merely convenient or beneficial to its preparation.” 

Personal service of documents on the other parties, and hand-delivery of documents filed with 

the court, whether by a direct messenger service or a fax filing service, assures that the parties 

and the court received documents quickly and reliably (particularly compared to ordinary mail).  

This is not merely “convenient or beneficial,” but is at least “reasonably” necessary to the 

conduct of the action.   

 

  

 5.  TIME:  9:00   CASE#: MSC17-00686 
CASE NAME: CASIAN-GOMEZ  VS.  INDEPENDENT STRUCTURES, INC. 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY STATE OF CALIFORNIA 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant the State of California-
Department of Transportation (“Defendant” or “the State”). The Demurrer relates to the First 
Amended Complaint (“FAC”) filed by Melisa Casian Gomez and Exenia Guadalupe Garcia 
Casian, by and through Guardian ad Litem Melisa Casian Gomez (collectively, “Plaintiffs”). 
The FAC pleads causes of action for (1) vehicle negligence; (2) vicarious governmental liability 
– employee – Gov. Code § 815.2 & 820; (3) vicarious governmental liability – contractor – Gov. 
Code § 815.4; (4) negligence; (5) dangerous condition of public property; and (6) wrongful 
death. Only causes of action (2), (3), (5), and (6) are pled against the State. 

The State demurs on the grounds of uncertainty pursuant to Code of Civil Procedure 
§ 430.10(f), on the grounds that the FAC fails to state facts sufficient to state a cause of action 
pursuant to Code of Civil Procedure § 430.10(e), and on the grounds that Plaintiffs fail to plead 
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facts with sufficient specificity. See People ex rel. Dep’t of Transp. v. Superior Court (1992) 
5 Cal.App.4th 1480, 1484-86.  

For the following reasons, the Demurrer is overruled-in-part and sustained-in-part. Specifically, 
the Demurrer is overruled as to causes of action two, three, and six. The Demurrer is sustained 
with leave to amend as to cause of action five. 

Request for Judicial Notice 

The State requests judicial notice of excerpts from the Legislative Committee Comments 
for Government Code section 815. This Request is unopposed. The Request is granted. 
Evid. Code §§ 452, 453. 

Plaintiffs request judicial notice of the FAC. This Request is unopposed. The court need not take 
judicial notice of records and pleadings in this action. The Request is denied. 

Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is sufficient if it 
alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 
550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case “with 
reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 
source and extent” of the plaintiff’s claim. Doheny Park Terrace Homeowners Assn., Inc. v. 
Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal conclusions are insufficient. Id. 
at 1098–1099; Doe at 551, fn. 5. The Court “assume[s] the truth of the allegations in the 
complaint, but do[es] not assume the truth of contentions, deductions, or conclusions of law.” 
California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247. 

Factual Background 

This is a wrongful death complaint arising out of a vehicle accident on highway 680 south 
(“680 S”). Decedent Carlos Alberto Garcia Zepeda (“Mr. Garcia”) was driving on 680 S when he 
collided with a crane utility truck. FAC at ¶¶ 11, 12. The FAC alleges that “according to CAD Log 
calls, [the crane truck] entered the number 4 lane without warning and was moving at a low rate 
of speed on the roadway without any flashing lights or warnings.” FAC at ¶ 12. A few seconds 
later another vehicle struck Mr. Garcia. Id. Mr. Garcia died at the scene. Id. at ¶ 13. 

The FAC alleges that the crane utility truck was involved with the State’s “Interstate 680 
Roadway Rehabilitation of the Southern area of Diablo Road.” FAC at ¶ 12. The FAC further 
alleges that the location of the vehicle accident is “owned, maintained, and/or controlled” by the 
State. Id. at ¶ 14. Plaintiffs further allege that the crane was driven by Defendant Garret Ryan 
Langum (“Langum”) in the course and scope of his employment for Independent Structures, Inc. 
(“Independent Structures”). Id. at ¶ 16.  

Analysis 

 Uncertainty 

Uncertainty is a disfavored ground for demurring to a complaint. See, e.g., Khoury v. Maly’s of 
California (1993) 14 Cal.App.4th 612, 616; 1 Weil & Brown, Civil Procedure Before Trial (The 
Rutter Group 2011) § 7:84, p. 7-39. A demurrer for uncertainty generally will be sustained only 
when the complaint is such that the defendant cannot even determine what it must respond to. 
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Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139. The Court declines to 
sustain the Demurrer on the grounds of uncertainty. 

Vicarious Liability for the Act or Omission of a Public Employee 

Government Code § 815.2 is an exception to the public entity immunity contained in the Tort 
Claims Act. “A public entity is liable for injury proximately caused by an act or omission of an 
employee of the public entity within the scope of his employment if the act or omission would, 
apart from this section, have given rise to a cause of action against that employee or his 
personal representative” (Gov. Code, § 815.2, subd. (a)), except “where the employee is 
immune from liability” (id., subd. (b)). Government Code § 820(a) provides that a public 
employee is “liable for injury caused by his act or omission to the same extent as a private 
person.” Gov. Code § 820. 

The FAC identifies acts or omissions by Langum and Independent Structures that allegedly give 
rise to a cause of action for vehicle negligence. Specifically, the FAC alleges that Langum, in the 
course and scope of his employment for Independent Structures, merged onto 680 S at a low 
rate of speed without any flashing lights or warnings, causing Mr. Garcia to collide with the truck; 
Mr. Garcia was shortly thereafter struck by another vehicle from behind. FAC at ¶ 12. 
Accordingly, as long as the FAC adequately pleads the elements of vehicle negligence, it also 
adequately pleads the vicarious liability of the State for those causes of action. See Lawson v. 
Superior Court (2010) 180 Cal.App.4th 1372, 1389. 

  Vehicle Negligence 

The FAC alleges that Langum and Independent Structures were negligent per se. FAC at ¶ 20. 
Negligence per se is a presumption of negligence based on statutory violations. See CACI 418. 
Here, the FAC alleges that Langum and Independent Structures (under the doctrine of 
Respondeat Superior) violated Vehicle Code § 22107 and Penal Code § 192. FAC ¶¶ 20, 21. 
The FAC further alleges that these violations were a substantial factor in bringing about the 
harm. FAC at ¶ 22. 

Vehicle Code § 22107 states that a signal is required in the event any other vehicle may be 
affected by the movement. Veh. Code § 22107. The FAC alleges that “a crane utility truck … 
entered the number 4 lane [of 680 S] without warning[.]” FAC at ¶ 12. The FAC further alleges 
that “the crane in question was being driven by Defendant, Garret Ryan Langum, in his course 
and scope of employment for Independent Structures, Inc.” FAC at ¶ 15. 

Penal Code § 192 prohibits vehicular manslaughter. Subsection (c)(1) prohibits “driving a 
vehicle in the commission of a lawful act which might produce death, in an unlawful manner, and 
with gross negligence” and subsection (c)(1) prohibits such driving without gross negligence. 
The FAC does not specific which subsection they allege to be violated here, although the Court 
presumes the “unlawful manner” is the alleged violation of § 22107.  

The FAC sufficiently pleads vehicle negligence against Langum and Independent Structures. 
As a consequence, it also adequately pleads the vicarious liability of the State for that cause of 
action. See Lawson v. Superior Court (2010) 180 Cal.App.4th 1372, 1389. 

Vicarious Liability for the Act or Omission of a Contractor 

For the same reason that the FAC pleads a cause of action against the State on the theory of 
vicarious liability under § 815.2, it also pleads a cause of action against the state under § 815.4. 
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The State’s primary objection to the third cause of action appears to be its inconsistency with 
the second cause of action (that is, that Langum and Independent Structures cannot be both 
employees and independent contractors). However, Plaintiffs are entitled to plead in the 
alternative. See Mendoza v. Continental Sales Co. (2006) 140 Cal.App.4th 1395, 1402 (“When 
a pleader is in doubt about what actually occurred or what can be established by the evidence, 
the modern practice allows that party to plead in the alternative and make inconsistent 
allegations”); see also 4 Witkin, Cal. Procedure (5th ed. 2008) Pleading, § 402 at 542 (right to 
plead in the alternative summarized and cases compiled.). At this stage in the proceedings, 
Plaintiffs cannot know whether Langum and Independent Structures were employees or 
independent contractors. They are entitled to plead in the alternative.  

Dangerous Condition of Public Property 

A public entity may be liable for injury caused by a dangerous condition of property “if the 
plaintiff establishes that the property was in a dangerous condition at the time of the injury, that 
the injury was proximately caused by the dangerous condition, that the dangerous condition 
created a reasonably foreseeable risk of the kind of injury which was incurred.” Gov. Code 
§ 835. Plaintiff must show in addition that either “(a) A negligent or wrongful act or omission of 
an employee of the public entity within the scope of his employment created the dangerous 
condition; or ¶ (b) The public entity had actual or constructive notice of the dangerous condition 
under Section 835.2 a sufficient time prior to the injury to have taken measures to protect 
against the dangerous condition.” Id., subsections (a) and (b).  

Government Code section 830 defines a dangerous condition as “a condition of property that 
creates a substantial (as distinguished from a minor, trivial or insignificant) risk of injury when 
such property or adjacent property is used with due care in a manner in which it is reasonably 
foreseeable that it will be used.” 

“Liability under Government Code section 835 for maintaining public property in a dangerous 
condition depends, however, upon the existence of some defect in the property itself and the 
existence of a causal connection between that defect and the plaintiff's injury.” Zelig v. County  
of Los Angeles (2002) 27 Cal.4th 1112, 1138. 

Here, the physical condition of the property is described as “a dangerous condition of the 
roadway.” FAC at ¶ 40. There is no detail regarding any alleged defect in the property; instead, 
there is considerable detail regarding the subject crane and its actions on the night of the 
accident. See id. However, the FAC is bereft of any factual allegations showing that the property 
itself was in a defective condition. Absent allegations of some concurrent contributing defect in 
the property itself, the Plaintiffs have not alleged facts sufficient to state a cause of action for 
dangerous condition of property. 

Wrongful Death 

“Wrongful death” is a mechanism by which surviving spouses and children may bring “[a] cause 
of action for the death of a person caused by the wrongful act or neglect of another[.]” Code Civ. 
Proc § 377.60. This section “creates a new cause of action in favor of the heirs as beneficiaries, 
based upon their own independent pecuniary injury suffered by loss of a relative, and distinct 
from any the deceased might have maintained had he survived.” Horwich v. Superior Court 
(1999) 21 Cal.4th 272, 283 (quoting 6 Witkin, Summary of Cal. Law (9th ed. 1988) Torts, § 1197 
at 632-633) (emphasis original). 
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The State’s primary opposition to this cause of action appears to be its contention that it is a 
common law negligence claim in disguise, and as a matter of law, “a public entity cannot be held 
liable for common law negligence.” McCarty v. State of California Dept. of Transp. (2008) 164 
Cal.App.4th 955, 977. However, Plaintiffs have alleged sufficient facts to state a claim against 
the State for vicarious liability under either § 815.2 or § 815.4 for its vehicle negligence claim 
against Langum and Independent Structures. 

Plaintiffs have alleged facts sufficient to state a wrongful death cause of action. 

 

  

 6.  TIME: 10:00   CASE#: MSL17-00177 
CASE NAME: CAPITAL ONE  VS.  GORDIS 
COURT TRIAL - ONE HOUR SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Trial.  Tentative Ruling procedure does not apply. 
 

 

 


